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TRIBUTES TO VICE-CHANCELLOR EMERY. 


Hon. John Runkle Emery, who served as Vice-Chancellor of New 
Jersey from January 29, 1895, to December 31, 1915, died at ‘his residence 
in Morristown on Sunday, January 30, 1916. At a meeting of the 
Lawyers’ Club of Essex County held for the purpose on February 8, 
1916, the following action was taken: 

Mr. Frank Bergen, President of the Club, called the meeting to 
order and asked Vice-Chancellor Stevens to preside. 


REMARKS BY VICE-CHANCELLOR STEVENS. 


Vice-Chancellor Frederic W. Stevens, after a few introductory 
words, said: “No sadder task can be imposed than that of rendering a 
last tribute to a departed friend. If that friend has passed the age of 
three-score years and ten, and hhis life has been one of usefulness, our 
sorrow is tempered by the thought that he has done the work that was 
allotted to him and that he may now rest from his labors. 

“John Runkle Emery was worthy of our love and admiration. He 
had many things to do and he did them well. Born in 1842, he was 
graduated from Princeton University at the early age of nineteen. Even 
then he must have begun to make his influence felt, for he was elected 
President of his class—a high honor—discriminatingly bestowed by 
classmates who have no love for shams. 

“On his graduation the country was in arms. This boy of nineteen 
organized or was instrumental in organizing a company of volunteers 
with whom ‘he marched into Virginia. Prolonged illness, contracted in 
the field, compelled his retirement from the service. After a tardy con- 
valescence he returned to his native town, Flemington, He studied law 
with Bennet Van Syckel and Abraham V. Van Fleet, two of those dis- 
tinguished Judges who did so much to build up and maintain the reputa- 
tion of our Courts. Shortly after he was admitted to the bar he formed 
a partnership with Augustus G. Richey, whom I well remember as a 
leading practitioner in Mercer county. 

“In 1875, or thereabouts, he came to Newark. His industry, learn- 
ing and ability soon gained him recognition, and it was not long before 
he numbered among his clients some of the most prominent citizens of 
this town. He was employed as counsel in many important litigations. 
Among the cases that he argued before the Court of Errors I might 
instance Yard v. The Ocean Beach Association, the well-known Na- 
tional Docks case, and the famous Franklinite Controversy that had 
engaged the attention of our Courts and the labors of our greatest law- 
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yers for fifty years or more. These cases were complicated in the ex- 
treme, and the fact that he was retained to argue them bears eloquent 
testimony to the estimation in which he was then held by Bar and 
clients alike. 

“His fitness for judicial work was first tested when Chancellor 
McGill appointed him an Advisory Master. When his predecessor and 
preceptor, Abraham V. Van Fleet, died, he appeared to be his natural 
successor. 

“I need not dwell upon his judicial career, for the greater part of 
his work was done in your midst. You all came to admire his industry, 
his learning, his ability and his judicial impartiality. Dignified and 
courteous he was the model of an upright Judge. I doubt whether any 
of his predecessors on the Equity Bench—I do not except Chancelior 
Green—possessed as complete a knowledge of Equity Practice as he did. 
I can only compare him with Chief Justice Depue, the greatest master 
of common law practice we have ever had. Vice-Chancellor Emery’s 
single aim was to so apply precedents as to do justice in the particular 
case; but he was careful not to violate fundamental principles or estab- 
lished rules. If any one wishes to get an insight into his painstaking 
methods, let him read the case of Blake v. Domestic Manufacturing 
Company, fully reported in Vol. 41 of the Atlantic Reporter. His opin- 
ions, beginning with eight Dickinson's Reports and running through 
thirty-two volumes, might almost be said to contain a compendium of 
the equity law of this state, as it stands today, so numerous and so 
varied are the topics with which he dealt and so exhaustive his treat- 
ment of them. 

“The principles of equity, expounded by such masters as Hardwick 
and Eldon more than one hundred years ago, have not changed. They 
are exemplified in familiar form by the decisions of those eminent 
lawyers, Vroom, Green, Williamson and Zabriskie throughout the 
earlier and greater part of the last century; but it was reserved to our 
later Judges, and perhaps to Vice-Chancellor Emery more than to any 
other, with the exception of Vice-Chancellor Pitney, to apply those prin- 
ciples to the novel conditions which had their origin in the enormous 
multiplication of corporations and with which, during the last twenty or 
thirty years, we have been so sorely vexed. His illuminating opinions on 
the subject of corporate conduct, management and control will be studied 
with profit long after we are gone. 

“Not only was he a patriot, a sound lawyer and an able Judge, he 
was a good Churchman. For many years before his death he was a 
member, and I need not say a feading member, of the Standing Com- 
mittee of the Protestant Episcopal Diocese of Newark, the highest lay 
authority in that communion. 

“T need not speak of his home. A devoted husband and father, he 
lived to see his sons—all three college graduates—embark upon their 
several careers. Full of years and full of honor, he has left behind him 
the enduring monument of his recorded work and the lasting memory of 
a stainless, useful life. 

“It will be in order now to appoint a committee for the purpose of 


preparing resolutions.” 
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On motion of Mr. Lindabury it was directed that such a committee 
be appointed by the Chair, and the Chairman appointed Messrs. Richard 
V. Lindabury, Robert H. McCarter and Edward M. Colie. The Secre- 
tary (Mr. Clarence S. Blake) then read letters expressing regret at their 
inability to attend the meeting from Chancellor Walker, who was too ill 
to attend, and Chief Justice Gummere. The Chancellor in his letter 
said: 

“With the Bench and Bar I deeply deplore Vice-Chancellor Emery's 
retirement and death. Probably no Vice-Chancellor who has sat upon 
the Bench, not even excepting the illustrious Van Fleet, fulfilled the 
measure of an equity Judge better than John R. Emery. During the 
more than twenty-one years of his career as Vice-Chancellor he made 
much sound equity law, and his decisions will be a lasting monument to 
his memory as long as equity jurisprudence shal! endure. His was a 
record of good service rightly done, and will become a priceless heritage 
to the profession and a source of just pride to his family. I repeat, it is 
with much regret that I will be unable to be present at next Tuesday’s 
meeting in his memory.” 

The Chairman then stated that, while the committee was consider- 
ing its resolutions, the Club would be glad to hear from some of those 
who knew Vice-Chancellor Emery well. Those to respond were: 


ReMakkKs BY Mr. Justice Swayze. 


Mr. Justice Swayze: “Our words can add nothing to the fame of our 
dead friend. It is vain, said the Roman, to speak to the mute ashes of 
the dead. And the Englishman amplified the thought in the familiar 
lines: 


‘Can Honor’s voice provoke the silent dust 
Or Flattery soothe the dull cold ear of death?’ 


We cannot add by our tribute to Vice-Chancellor Emery’s fame, but we 
can test our own standards by the example of one who has deserved the 
laurel crown of the victor in the great struggle of life and has gone to 
his reward. His eulogy is found in the thirty-two volumes of our Equity 
Reports, from the 8th of Dickinson to the 14th of Buchanan. His 
twenty-one years of service to the State cover more than one-third of.all 
our Equity Reports. His career at the Bar and on the Bench, taken 
together, cover nearly the whole. When he was admitted as attorney, 
there were but sixteen volumes. Now there are eighty-four. Even 
these facts do not measure the full present importance of his work. The 
old questions are settled; the old volumes are seldom referred to. 

“To the actual living law Vice-Chancellor Emery’s contributions 
have been important. He came to the task in the full maturity of his 
powers, equipped by natural ability, possessed of the wisdom that comes 
from experience, and reflection, the lucubrationes viginti annorum which 
Lord Coke thought necessary for a Judge. He had from boyhood that 
love of study which is essential for those who would achieve distinction 
in our profession as distinguished from those who use it only as a means 
of making a living or acquiring a fortune. He had that diligence which 
made his services valuable to clients, and led him when he went upon the 
Bench to re-read Pomeroy’s Equity Jurisprudence. He had that good 
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sense without which learning becomes pedantry and an encumbrance 

rather than an aid. He had that caution without which the vast powers 
of a Judge, especially of an equity Judge, may do so much irreparable 
injury. These qualities appeared in every opinion, short and to the 
point—opinions, not briefs, where learning was shown by knowledge of 
principles, and by the selection, not by the mechanical collection, of 
illustrative cases. 

“In his very first opinion published after he became Vice-Chancellor, 
he held to the old and sound doctrine that a Court of Equity will not 
intervene where there is an adequate remedy at law. And this caution 
he continued to show in the care he exercised in allowing injunctions, 
especially preliminary injunctions, which a less experienced Judge would 
often have granted. As a result of his diligence, his learning, his good 
sense, his caution, there were few appeals and few reversals. Few ap- 
peals, because defeated litigants felt that they had had a fair hearing; 
few reversals, because the Court of Appeal was almost always con- 
vinced of the soundness of ‘his reasoning. I have had the misfortune 
occasionally to be required to write opinions where his decree was 
reversed, but I have never differed from him, without wishing that he 
and I could sit down quietly and talk the case over, so that I might either 
convince him that he was wrong or be convinced that I was wrong. I 
suppose he was like the rest of us; no doubt he preferred to be affirmed 
rather than reversed. But, so far as I know, and so far as his published 
opinions show, he never resented a reversal, or undertook to overrule the 
decision of the Court of Last Resorts, or to detract from its weight by 
expressions derogatory to its Judges. 

“To my mind, he was a model Judge. While I could not discuss 
with him cases that were pending, I had the good fortune to meet him 
occasionally when our talk naturally turned to the law, and I never talked 
with him, however short the time, without learning something. 

“T do not wish to say more as to his services to the jurisprudence 
of the State. You know them as well as I. I wish only, if you will per- 
mit me a personal allusion, to express my gratitude to him for an act of 
personal kindness which appealed to me keenly at the time and has 
encouraged me in more than one of those times of depression that come 
to all of us. I had just been re-appointed. At a conference of the Court 
I had been shown to be wrong to an extent that seemed to me beyond 
the bounds of pardonable error. I felt that I had mistaken my profession 
and might better resign. On my arrival home, I found a letter from 
Vice-Chancellor Emery, commending my re-appointment, and I took 
heart. I felt that if I could have the approval of so competent a lawyer, 
so sincere a man, I might be good for something yet. I have recurred 
to it more than once, and I shall always remain grateful to the writer. 

“T do not feel sure that we younger men are keeping up the reputa- 
tion of our elders. I am quite sure I am not doing the work as well as it 
ought to be done, nor as well as I wish to do it. It is some consolation 
to feel that I have not altogether dissatisfied an intelligent and compe- 
tent, although a kindly, critic. 

_ “Now he is gone. His retirement a few days ago was a loss to our 
judiciary, a loss that we felt the more since we realized that he was tak- 
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ing his armor off because the long day's work was done. We had hoped 
that for a few years he would continue to serve the State or clients in 
less arduous work than that of a Vice-Chancellor. Even that frail hope 
was disappointed. The end came, as it must come to all of us, and we 
can only repeat the words that have been said so often, in so many 
languages, for so many hundreds of years, and will be repeated so often, 
in so many languages, for so many hundreds of years after we are gone— 
‘Forever, Brother; Hail, and Farewell!’ 
The Committee having reported, the addresses were continued. 


Remarks BY Mr. LINDABURY. 


Mr. Richard V. Lindabury: “The estimates of Vice-Chancellor 
Emery pronounced by his associates on the Bench were so accurate in 
describing his attainments and his work, and were so just and fair, that 
nothing, perhaps, need or should be added. And I would not speak at 
ali, after listening to those enconiums, but for the fact that they were 
pronounced, as it were, from the Bench, and I am able to speak from the 
Bar. And I need not do more, nor do I desire to do more, than to say 
that in those estimates, so far as I know, and as I believe, the Bar of 
this county and this State are in entire accord. 

“Mr. Emery was to the Bar what he was to his associates on the 
Bench. He was a just Judge; he was a learned Judge; he was an indus- 
trious Judge. He did the work that was assigned to him, always accord- 
ing to the best of his ability, and he brought to it an intellect that was 
uot abused. His mind was clear and his thought was straight, just as 
his heart and principles were. He had such an intellect and such an 
instinctive knowledge of the right of a case, that, even if he had not been 
the great lawyer that he was, he would have been a good Judge. He 
knew right from wrong—knew it instinctively. It was born in him to 
know it, and without that knowledge, no matter how much learning 
he had had, he would not have been the great Judge that he was. 

“He succeeded a man who was one of the greatest equity Judges 
this country has produced. In thinking over the men I have known and 
practiced before, I remember no one who has awakened my admiration 
more than Vice-Chancellor Van Fleet. He was a great Judge and:a 
great man, and Vice-Chancellor Emery took his place and satisfied the 
Bar and litigants in his attempt to fill it acceptably. Not much more 
— be said of any man than that he was able to do and did that 
thing. 

“We mourn the Vice-Chancellor, not only as a departed Judge, but 
as a friend who has gone; he was kindly, friendly, helpful, considerate 
and companionable to the Bar. Those who knew him best loved him 
most, and all who came in contact with him learned to appreciate the 
lovely traits of his character. His family, of course, are the chief 
sufferers ; but his town and his church are sufferers, too, and the com: 
munity at large and the State itself share in the loss. Yet all is not lost, 
for we have left an inspiring recollection of a great work well done, of 
a record that is illustrious, and that will help to maintain the high 
standard of our Courts, and the high regard in which they are held in 
other States and in other jurisdictions.” 
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Remarks BY Mn. Keaspey. 


Mr. Edward Q. Keasbey: “I wish to speak of only three things, all 
of which were outside of his judicial and professional career, and which 
show the earnest interest he took and the very great industry and 
devotion he gave to doing good in things beyond the obligations of his 
profession. 

“Before the beginning of his legal studies, he gave himself to his 
country, going into the Civil War with the Fifteenth Regiment of New 
Jersey Volunteers—the Regiment from Hunterdon, Morris, Warren 
and Sussex. II] health compelled him to return after a year’s service, 
but through all his long life he cherished the memory of his service to 
his country with these men, and followed them with intense interest and 
sympathy. He never failed to attend the meetings of the Regiment and 
of the larger group of the Grand Army of the Republic. He made an 
address to the survivors of the Fifteenth Regiment two years ago which 
gave them great pleasure, and made them feel the strength of the bonds 
of their comradeship in the defense of their country. It was very touch- 
ing to see at his funeral the old men of his Regiment still living, and 
his companions in the Grand Army coming to pay tribute to him, not 
only in the church but at his grave. 

“Another work which Mr. Emery did outside the actual obligation 
of his profession was his important work on the Commission on Uniform 
Divorce Laws throughout the United States, of which he was a member. 
He devoted himself with very great earnestness and care to the work of 
that Commission, and carried it through and accomplished great results, 
and in doing so he gave up, during the last few years, vacation times, 
which he sadly needed. I know from the men who were on that Com- 
mission how greatly they appreciated his ability, his care and attention 
to that labor, and how deeply they loved him from the intercourse which 
they had with him in that work. 

“The third was his devotion to the church. He was a member of 
the Convention of the Protestant Episcopal Church of the Diocese of 
Newark, and, as a member of that Convention, he did great service to 
the church and the Diocese, and he was leaned upon, not merely in the 
Convention meetings once a year, where his judgment was always taken 
and his advice received, but also as a member of the Standing Com- 
mittee of the Convention, which required very careful attention. He 
served also for many years, and at the same time, on the Finance Com- 
mittee of the Diocese and as one of the Trustees of the Episcopal Fund. 
He was elected Chancellor of the Diocese, which means its legal adviser. 
He was also a member of the Vestgy of the Church of the Redeemer in 
Morristown. All of these services were outside of his professional work 
and his duties as a Judge, and in all these he had the love, affection and 
respect of the men with whom he was associated. 

“T would like to add that Judge Pierce of the Court of Appeals of 
Maryland, who was one of the same Regiment to which Mr. Emery 
belonged, sent word the other day to Mrs. Emery that whenever he had 
a question of equity on which he was in doubt and needed light, he 
turned to Vice-Chancellor Emery’s opinions, and always found help and 
guidance.” 
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Some OrHeR TrRiBures. 


Mr, Raynor told of how it was that Mr. Emery turned his attention 
especially to equity practice. He said, among other things, that it was 
after his long and arduous labor in the trial of the case of Dusenberry, 
administrator of Cephas M. Woodruff v. Henry S. Little, Receiver of the 
N. J. Central R. R. Co., when, after a masterly address to the jury, he 
won a verdict for $25,000, he suffered three or four weeks of nervous 
prostration, and somehow came to imagine that he had not done himself 
justice as an advocate in addressing a jury, and, on returning to prac- 
tice, he confided to Vice-Chancellor Van Fleet his belief that he would 
never make a success as a pleader at the Bar; but the Vice-Chancellor 
said that if he felt so he had better devote himself to equity practice. 
This circumstance turned Mr. Emery to equity practice, with the result 
that he became a great equity Judge and a worthy successor of Vice- 
Chancellor Van Fleet. 

Judge Frederic Adams said that he valued the opportunity to join 
in the tribute to Vice- Chancellor Emery. They had first met in 1863, 
when they were fellow-students at the Harvard Law School. Among 
other fellow-students he named Nehemiah Perry, Henry Young, Job H. 
Lippincott and Abram Q. Garretson, and he added: “In the group of 
students who then attended the Harvard Law School there were some 
who have since become men of distinction, but perhaps no one of them 
all excelled or equalled Emery in systematic, intelligent, unflagging 
devotion to what Thackeray somewhere calls ‘the vast legend of the 
law.’ He once told me what his plan of work was. He read law for ten 
hours daily, including the time spent at lectures, and divided his time into 
two periods of five hours each—from 8 a. m. to 1 p. m., and from 8 p. m. 
tola.m. So he, as I first knew him, was Emery, the student; and 
Emery, the student, he has been to me ever since. While this was by no 
means the whole of him, I did not, perhaps, go far wrong in receiving 
and retaining this as my deepest impression, for he always was the 
student. As a lawyer he was studious. As a Judge he was studious. 
He knew and enjoyed what lawyers of the old school call ‘the books,’ 
and read them with an attention not merely intelligent and discriminat- 
ing, but appreciative and sympathetic, for, to use words which I once 
heard from Chief Justice Depue, he ‘respected what had been thought 
about the law.’ Building on the foundation which he laboriously laid, 
through a life long and singularly consistent, harmonious and undis- 
tracted, he fashioned himself to the admirable lawyer and wise Judge 
which he became. It has always been a regret to me that our paths in 
life lay just far enough apart to deprive me very much of the pleasure 
and advantage of his society. He was well worth knowing—affable, 
alert, well-bred, responsive, friendly, with a mind disciplined by severe 
study, liberalized by reading and travel, and enriched by a great 
experience of men and affairs.” 

Former Attorney-General Robert H. McCarter spoke of the Vice- 
Chancellor as having been a very broadly-read man, and wondered 
where he acquired the time to have read in all the branches—poetry and 
history, and particularly English literature. “He was one of the most 
artistic listeners,” he said. “We all know what full notes he took in his 
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own peculiar combination of long and shorthand on the yellow pad that 
used to lie before him on that desk.” 

Mr. Clarence S. Sackett also made an address and spoke of one of 
the latest and most important cases which the Vice-Chancellor decided, 
involving an injunction against the pollution of the river Passaic. 

The resolutions prepared by the Committee, as read and adopted, 
were: 

ResoLuTions BY THE CLUB. 


“The members of the Lawyers’ Club of Essex County, as an expres- 
sion of their high appreciation of the Honorable John Runkle Emery, 
iate Vice-Chancellor, unanimously adopt the following minute: 

“More than twenty vears prior to his appointment to the Equity 
Bench, Mr. Emery adopted this as his home Bar. He quickly and easily 
won for himself the respect and admiration of the profession, and a 
place as a leader, not only here, but throughout the State. This positior 
was justly his in recognition of his character, his high ideals, his uniform 
professional courtesy and his learning. 

“In 1895, upon the death of Vice-Chancellor Van Fleet, the selec- 
tion of Mr. Emery as his successor not only met with approbation, but 
was welcomed as an appointment of one especially equipped for the 
place. 

“For more than twenty years it has been our privilege to practice 
before him as a Vice-Chancellor. Not only did he possess character, 
good judgment and learning—essentials in a Judge—but his equity 
knowledge was so complete, and he possessed such skill in applying it, 
that he became conspicuous throughout the country as an exceptionally 
able Equity Judge. 

“He was called upon to decide many of the complicated and novel 
questions involved in the important litigations of recent days, and he 
has made one of the largest and most important contributions to the 
equity jurisprudence of this State. His mind was mature. He heard a 
cause patiently, considered it conscientiously, and brought to its solution 
his extraordinary knowledge, and litigants in most cases were willing to 
rest upon his decisions as just and final. 

“He was a man of remarkable industry, and his fidelity to his work 
beyond all question shortened his life. In his death, this Bar has lost 
a revered member; the Equity Bench an efficient and distinguished Vice- 
Chancellor, and the State a citizen who has well and conspicuously 
served it and brought to its Courts high honor. 

“We direct that this minute be entered at length upon our records, 
and request that a copy be recored in the minutes of the Circuit Court 
of this county, and a copy sent to the family of Vice-Chancellor Emery.” 





A provision in a sentence for selling intoxicating liquor contrary 
to law after the imposition of fine and imprisonment, to the effect that 
imprisonment part shall be canceled on payment of the fine if the ac- 
cused shall recognize to refrain from further sales, if construed as im- 
posing an alternative sentence, is held in State v. Sturgis (Me.), 43 L. 
R. A. (N. S.) 443, to be void. 





SKETCHES OF EMINENT ENGLISH JUDGES. 


SKETCHES OF EMINENT ENGLISH JUDGES." 


Lorp MANSFIELD. 


There seems to be something in the atmosphere of the English 
Bench conducive to longevity. Perhaps the natural love of place has 
something to do with it, for of office-holders it has been said that few die 
and none resign. The subject of this sketch, however, falsified this adage 
in both particulars. From Coke to Cockburn we see the English Bench 
occupied by men of venerable years and for long periods. 

Lord Mansfield’s life covered nearly the whole of the Eighteenth 
century. Born in 1705 and dying in 1793, he opened his eyes to earthly 
things under Queen Anne, and closed them under the third George. 
The war of the Spanish succession was raging in his infancy, the cam- 
paigns of the great Frederick were waged in his prime, the American 
Colonies were lost to ‘his country in the evening of his days, and the 
horrors of the French Revolution disturbed his dying hours. Before he 
arrived at middle life he witnessed two unsuccessful attempts, a genera- 
tion apart, to re-instate the house of Stuart on the throne, and was the 
Attorney-General who prosecuted the leaders in the latter rebellion. His 
first important client was the termagant Duchess of Marlborough, and 
he presided at the trial of Lord George Gordon. His honors were cele- 
brated by the poet Pope, and half a century later by the poet Cowper. 
Chief Justice of the King’s Bench a generation, he was the noblest legal 
figure of his own times, and has become the brightest legal luminary of 
posterity, the greatest of the giants who have formed and illustrated the 
jurisprudence of Great Britain. 

Mansfield’s youth was marked by little of the struggle of most 
young lawyers of his day. When employment was tardy in coming, he 
amused himself in historical essays, and even wrote verses. High-born 
and liberally educated, he was a favorite of fortune, and honors soon 
sought him as iron-filings the magnet. Like many a lesser man, he had 
an early disappointment in love, but, like very few, great or small, he 
had the most distinguished poet of this century to comfort him in his 
grief. Pope indulged in poetic vaticinations of his young friend’s celeb- 
rity, and thus invoked Venus in his behalf: 


“To number five direct your doves, 

And spread round Murray all your blooming loves; 
Noble and young, who strikes the heart 

With every sprightly, every decent part; 

Equal the injured to defend, 

To charm the mistress, or to fix the friend ; 

He, with a hundred arts refined, 

Shall stretch thy conquests over half the kind. 

To him each rival shall submit. 

Make but his riches equal to his wit." 


_ As befitted such an appeal, his first great effort was elicited in an 
action of crim. con., in behalf of a sister of Dr. Arne, the composer, a 


*This sketch, and one to follow on Thomas Erskine, originally appeared 
in the “Albany Law Journal” in 1875. They iwere read at the annual meeting 
of the Monmouth County Bar Association, Jan. 4, 1916, and are being re- 
published by us on request. The subject and the style of each article should 
alike interest the younger as well as the older members of the Bar, who may 
not have seen them heretofore. 
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great beauty and favorite actress. His success im this case brought him 
many clients, among the earliest of whom was the great Duchess of Marl- 
borough, who sent him a general retainer with a thousand guineas. 
Even at this day Mansfield’s independence was manifested by his return- 
ing her nine hundred and ninety-five, with the message that “the pro- 
fessional fee, with a general retainer, could neither be less nor more than 
five guineas.” 

At this period he was a gay young man of society. Dr. Johnson 
says “he drank champagne with the wits.” But we do not learn that he 
was ever dissolute; his tastes were always pure. A delightful picture is 
given us of his midnight conversations with Pope, Warburton and 
Bolingbroke, while the gorgeous torch-lighted equipage of the great 
Duchess blocked the way in front of his chambers, and the impatient lady 
made her rank evident to the young lawyer’s clerk by ‘her “swearing so 
dreadfully.” The great poet even wrote verses in his young friend's 
chambers, and his epigram on Dr. Friend’s book of “Latin Epitaphs” is 
one of these productions. Lord Campbell says truly: “The distinction 
conferred on a young lawyer by such an intimacy is more to be envied 
than Chief Justiceships and Earldoms.” 

Solicitor-General at the age of 37, Attorney-General at 40, Chief 
Justice at 49, created Earl at 77—such were his public honors. Married 
at the age of 35, the union, although childless, was of unbroken harmony 
until severed by the death of his wife, after the lapse of almost ‘half a 
century. 

Mansfield’s character was not only very great, but very amiable 
and pure, undisfigured by the narrowness of Coke, the superstition of 
Hale, the roughness of Thurlow, the avarice of Kenyon, the vanity of 
Erskine, the unscrupulousness of Wedderburn; not distinguished by a 
few admirable prominences, but uniformly elevated. His virtues were 
equal to his genius. His temperance, his moderation, his industry, his 
dignity, his patience, his courtesy, his candor, his tolerance and his 
honesty, united to his learning, culture, wit, eloquence and broad fore- 
cast, form a portrait before which we bow not only with unalloyed 
respect and admiration, but with a deep affection—“the awful form and 
figure of justice,” as Erskine described him. The esteem and love of 
the Bar were fitly and sincerely testified in the addresses by Yorke, the 
great Lord Hardwicke’s brilliant son, on his elevation to the Chief 
Justiceship, and by Erskine, on his resignation of that office. 

Lord Mansfield’s chief intellectual merit as a Judge is that, in a 
great measure, he created the law which he pronounced. He made 
the commercial law of England. To him we owe the settled form and 
principles of the law of negotiable paper and of insurance. He was 
accused by some of his contemporaries of confounding equitable with 
legal principles in his administration, and certainly he did brush away 
the artificial and trivial notions of old time with an unsparing hand. 
But he cast the legal future of England in a grand horoscope. He 
judged rightly of the necessities of a more modern state of society and 
of the rapidly growing grandeur of his country’s commerce. He built 
for the future as well as the then present, and we in our day have not 
outgrown or distanced his wise provisions. Only two of his decisions 
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were reversed during his tenure of judicial office, and his authority is 
higher to-day than it was then. 

So truly was he the creator of the law of bills that it is almost 
laughable to read of his laying down for the first time principles which 
are now as certain and familiar “as those which guide the planets in 
their orbits.” He also adorned the law of evidence to an unprece- 
dented extent ; as one has said of him, “he found it of brick, he left it of 
marble.” He pronounced against the legality of employing “‘puffers” 
at an auction. He exploded the dogma of escheat in case of wrecks, 
where no living thing comes ashore, holding that so long as the 
owner can identify his property he may reclaim it. Although in his 
day wagers were generally legal, yet he denounced a wager on the sex 
of the notorious Chevalier D’Eon, on the ground that it was immoral. 
He vindicated female chastity against titled debauchery in the case of 
Sir Francis Blake Delaval. He declared himself in favor of literary 
copyright in the leading case of Millar v. Taylor. 

But his salient characteristics of wisdom, humanity, and classic 
culture were never more splendidly illustrated than in his judgment 
in the case of the slave, Somersett, brought by his master from 
Jamaica into England. His lordship concluded his judgment thus: 
“The air of England has long been too pure for a slave, and every 
man is free who breathes it. Every man who comes into England is 
entitled to the protection of English law, whatever oppression he may 
heretofore have suffered, and whatever may be the color of his skin. 
‘Quamvis ille niger, quamvis tu candidus esses.’ Let the negro be dis- 
charged.” 

Mansfield’s judgments cover almost every branch of law, and are 
the perfection of justice and reason. 

In the other side of the scale there are some weights to be put. 
The same Judge who set Somersett free adjudged the pressing of 
seamen to be legal. As a criminal Judge, although merciful and never 
prone to convict without clear evidence, yet he was severe in advocat- 
ing the extreme penalty for forgery. On this point he was not in ad- 
vance of his age. For the consideration of the hackneyed problem 
whether he expressed contradictory opinions in the case of Perrin 
v. Blake, we have no space to say more than that it is quite possible 
that he did, and not at all strange that he or any one else should have 
done so. But-it is in respect to the famous question of the rights of 
the jury in libel cases that the greatest animadversion, contemporary 
and subsequent, has arisen against him. Junius lighted and fanned 
this flame, and it is mainly through him that posterity has derived its 
views on the subject. Now it must be conceded that Lord Mansfield 
was wrong on this point, according to the law and the public opinion 
of the present day. “The greater the truth the greater the libel” is 
no longer the prevailing doctrine, and Fox’s bill made juries judges 
of the law as well as the fact in such cases. But such was not the 
unanimous nor the general opinion of lawyers in Mansfield’s day, and 
Mansfield’s somewhat extravagant loyalty obscured his legal sense. 
It must be remembered that he did not believe in juries, nor in the 
jury system, and that he strongly opposed its adoption in Scotland. 
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The venomous charges of corruption and insincerity made against 
him by Junius have long sinee lost their credit. Indeed, they derived 
their original authority mainly from the anonymous character of that 
writer, and his powerful though vicious rhetoric. De Quincey’s theory 
about Junius is probably correct—that the terror which his attacks 
carried into the cabinet was owing not so much to what he said as to 
his evident ability to say a great deal more; in short, that he was an 
unknown traitor, possessing a dangerous knowledge of state secrets. 

Assuming that Junius was Sir Philip Francis, as doubtless he 
was, he was one of the most contemptible characters in history; for 
he was an anonymous slanderer, silenced at length by a fat office. 
He was like some pestilent insect sent to annoy a great victim, and 
doubtless to effect some good although hidden purpose, but finally 
brushed off and eventually to be forgotten, while his victim lives on. 
Indeed, Junius would long since have passed from the recollection of 
mankind had it not been for the mystery of his personality. 

Far more trustworthy evidence of the purity of Mansfield’s mo- 
tives was the touching tribute which Erskine, greatest and most fear- 
less of advocates, paid him in the Dean of St. Asaph’s case, where he 
said: “I am one of those who could almost lull myself by these re- 
flections from the apprehension of immediate mischief, even from the 
law of libel laid down by your Lordship, if you were always to con- 
tinue to administer it yourself,” etc. 

Mansfield’s fame and merits as a statesman are only a little less 
than as a jurist. His example has always been the first cited to refute 
the idea that lawyers do not succeed as legislators, He was for years 
the leader of the government in the House of Commons in opposition 
to Chatham, and by all contemporary evidence he was a foeman not 
unworthy of that great man. Walpole tells us that these two were 
the greatest orators in Parliament. It must be confessed that here, 
too, Mansfield was not in advance, nor even abreast, of his age, for 
he was an earnest and consistent opponent of the cause of American 
liberty, and a strenuous advocate of the fallacy of virtual representa- 
tion. In this controversy, however, he ever displayed a candid and 
magnanimous spirit. But it is absolutely pleasant to find something 
to extenuate in such a character as his, and on this point American 
lawyers can well be magnanimous. He distinguished himself by his 
noble pleas in favor of religious toleration, and thereby earned as 
large a debt from posterity as Chatham has earned from America. 
Not always displaying the greatest moral courage in Parliament, it 
must still be recollected that he always stood on the defensive, and 
practically alone. There wereghours when the English troops grew 
faint-hearted at Waterloo. So we are not surprised to find Mans- 
field once or twice quailing before the terrible attacks of Chatham 
and Camden. Lord Campbell justly observes: “If to the great 
qualities which he actually possessed he had added the boldness of 
Chatham and the friendly enthusiasm of Camden, he would have been 
too perfect for human nature.” But in the end his calmness and dignity 
secured him the respect if not the assent even of his enemies. 

When it came to extremity his moral courage was magnificent, 
for during the Gordon riots, and the threatened attack upon the 
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House of Lords, he preserved his equanimity even when deserted by 
all his brother peers, and, at the age of seventy-six, drank his cup of 
tea alone and drove calmly to his house, which, with his valuable 
library, was next day destroyed by the mob. In his celebrated judg- 
ment reversing the outlawry of Wilkes, he exhibited his moral courage 
by his address to the public, referring to the anonymous letters and 
public threats which he had received. Let us write these words in 
letters of gold: “I will do my duty unawed. What am I to fear?” 
“The lies of calumny carry no terror to me. I trust that my temper 
of mind, and the color and conduct of my life, have given me a suit 
of armor against these arrows.” “I honour the king and respect the 
people; but many things acquired by the favor of either are, in my 
account, objects not worth ambition. I wish popularity, but it is that 
popularity which follows, not that which is run after; it is that popu- 
larity which, sooner or later, never fails to do justice to the pursuit 
of noble ends by noble means. I will not do that which my conscience 
tells me is wrong upon this occasion to gain the huzzas of thousands, 
or the daily praise of all the papers which come from the press; I 
will not avoid doing what I think is right, though it should draw on 
me the whole artillery of libels, all that falsehood and malice can in- 
vent, or the credulity of a deluded populace can swallow. I can say, 
with a great magistrate, upon an occasion and under circumstances 
not unlike, ‘Ego hoc animo semper fui, ut invidiam virtute partam, 
gloriam, non invidiam putarem.’” It required true moral courage 
to speak these words; they were “heard in reverential silence,” and 
will be remembered and believed when Junius is forgotten. 

Of Mansfield’s oratory and style there has ever been but one 
opinion. In the judicial and senatorial manner of speaking he is 
conceded to have had no equal in modern times. His eloquence 
mingled persuasion with manly reason, and carried conviction from 
which, in cooler moments, the auditor never recoiled. Cowper says 
of him: “He was at that time wonderfully handsome, and would ex- 
pound the most mysterious intricacies of the law ,or recapitulate both 
matter and evidence of a cause as long as from here to Eartham with 
an intelligent smile on his features that bespoke plainly the perfect 
ease with which he did it. The most abstruse studies, I believe, never 
cost him any labour.” 

Never rising to the sublime heights of Chatham and Erskine, 
he produced more lasting effects than either, and men came to believe 
of him, as he said of Hardwicke, that, when he spoke, the voice of 
wisdom herself was heard. The most exquisite of the countless 
tributes to his eloquence is that of Cowper, on the destruction of his 
house and library by the rioters: 


‘When wit and genius meet their doom, 
In all-devouring flame, 

They tell us of the fate of Rome, 
And bid us fear the same. 


“O’er Murray’s loss the Muses wept: 
They felt the rude alarm ; 

Yet blessed the guardian care that kept 
His sacred head from harm. 
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“There memory, like the bee that’s fed 
From Flora’s balmy store, 

The quintessence of all he read 
Had treasured up before. 


“ The lawless herd, with fury blind, 
Have done him cruel wrong; 

The flowers are gone; but still we find 
The honey on his tongue.” 


Of his wit, pleasantry and classic learning a volume might be 
written. His wit, unlike the savage jests of Thurlow and the unsparing 
sarcasm of Ellenborough, was generally of the kind that hit without 
wounding. While business was transacted before him with a dispatch 
certainly never before nor since attained, his consideration and fairness 
rendered it delightful for the Bar. 

Lord Campbell, in a desperate endeavor to find some fault with 
Mansfield’s character, and lest, as he confesses, he may be supposed “to 
have degenerated into an indiscriminate pengyrist of his hero,” accuses 
him of a “want of heart.” It must be conceded that his passions were 
cool. He certainly did not wear his heart on his sleeve. Much of this 
was perhaps owing to his childless life. He was distinguished for justice 
and magnanimity rather than for effusive affection. In the man who 
refused the proffered indemnity of the government for the destruction 
of his property by the mob we may excuse the absence of affectionate 
cemonstration. Yet his friendship for Pope, and his ready praise of 
others, and his favorite toast, “Old books and young friends,” do not 
indicate a selfish or reserved affection. 

Lord Campbell lays great stress on the fact that he never revisited 
his native land. Yet he may have revisited it in his dreams, and often 
looked forward to the day when he might again stand upon the banks of 
Tay, and view “his name, carved half a century before, with his own 
hand, on the walls of the school-house at Perth.’ Such arguments only 
demonstrate how hard-pushed an adverse critic must be in reviewing the 
character of Mansfield, which has elicited the unstinted praise of such an 
advocate as Erskine, such a moralist as Dr. Johnson, such divines as 
Hurd and Newton, such a jurist as Story. Let his native land feel proud 
of her wandering son, and write his name, the greatest of the Chief 
Justices, with those of her other progeny, Eldon, the greatest of the 
Chancellors, and Erskine, the greatest of advocates. 

The character of this greatest of jurists is one on which we love to 
dwell. It seems to us, so far as is possible to human nature, to have been 
perfect. There were some shades, but no stains, upon it. The lapse of 
time but serves to enhance its prilliancy. The iconoclasm of modern 
criticism has not shattered a single feature. It makes no claim upon 
our pity, it gives us little room for the exercise of our charity, it asks for 
no allowance on the score of its weakness. Lord Campbell justly says: 
“In his own lifetime, and after he had only a few years worn his ermine, 
he acquired the designation by which he was afterward known, and by 
which he will be called when, five hundred years hence, his tomb is 
shown in Westminster Abbey—that of ‘the great Lord Mansfield.’” 
He shines in the galaxy of British lawyers, no baleful star, no erratic 
comet, no transient meteor; but spherical, fair and luminous, without 
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eclipse or divergence, will shed his beneficent light upon the nations as 
long as human institutions shall last. 


‘And after a long barren interval, 

Came Mansfield, wiser, greater than they all. 
Oh, could my muse breathe an immortal lay, 
Her humble tribute would she gladly pay 

To him, the virtuous and enlightened sage, 
The glory of his country and his age. 

But ah! she feels, thus daring to aspire, 

Her talents sink beneath her proud desire, 
And in despair unstrings her trembling lyre; 
Conscious already that recording fame 

Has stamped with immortality his name.”’ 





BALLENTINE v. UNITED STATES EXPRESS CO. 


(Somerset Circuit Court, Oct. 20, 1915). 
Transit of Live Stoek—Contract with Express Company—Damages for Loss—Delay in 
Claim and Suit. 

Case of Frederick E. Ballentine, Plaintiff, against United States 
Express Company, defendant, 

Mr. Clarence E. Cace for Plaintiff. 

Mr. James D. Carpenter, Jr. and Messrs. McDermott & Enright 
for defendant. 

CAMPBELL, J.: The plaintiff was a horse dealer with sales 
stables at Bernardsville, his business consisting, in part, at least, in 
the purchase of horses in the open market at Chicago, shipping them 
to Bernardsville, and subsequently selling them to farmers and others 
in the surrounding country. On or about March 16, 1911, plaintiff 
purchased at Chicago twenty-four head of horses, and on the same 
day shipped them by the defendant company to Bernardsville. 

Plaintiff alleges and contends that the contract of shipping was 
verbal and entered into between himself and the agent of the defend- 
ant at Chicago prior to the loading of the horses in the car; that the 
terms of such shipping agreement were that the express charges 
would be $250, the price of a carload lot, and that the horses were to 
be transported by a continuous, no-stop journey from Chicago to 
Bernardsville; that, when the horses arrived at Buffalo, the agent of 
the defendant at that point directed that the horses should be un- 
loaded, fed and rested, and that, although plaintiff protested against 
such action and insisted that his contract of shipment was that he 
was to have a through run, the horses were unloaded from the car 
and placed in pens or barns and remained there for several hours, 
after which they were reloaded into the car and carried to Bernards- 
ville; that the pens or barns into which the horses were placed at 
Buffalo, were cold, open structures, entirely improper and insufficient 
for the purpose, and through their use, and the negligence of the 
servants of the defendant, thirteen of the horses contracted colds 
which developed into pneumonia, from which some died and the 
remainder became seriously depreciated in value; that because thereof 
plaintiff was put to large expense for medicines, veterinary’s services, 
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help in caring for and nursing the sick horses, feed, pasture, etc. He 
seeks to recover the entire value of the horses that died, the deprecia- 
tion in the value of the horses that survived the ailment, and all the 
cost and expense of their treatment and care during their illness. 

To the declaration of the plaintiff the defendant pleaded the gen- 
eral issue, with notice of special matter to be urged under such plea. 
The special matter so set up, as far as it is necessary to refer to it in 
the determination of this matter, is as follows: 

“That the promises and undertakings of the defendant.... 
set forth in the declaration, and the liability of the defendant with 
respect thereto are not as stated in... .the declaration, but are 
prescribed in and by the terms of a certain written contract entered 
into by and between the plaintiff and defendant, dated March 16, 
1911, and a copy of which is hereto annexed and made part hereof; 
that defendant did. . . .perform all the promises, undertakings and 
duties imposed upon it by said contract or prescribed by law with 
respect to said goods and chattels. . . .and the transportation or de- 
livery thereof; ... that the defendant was compelled, in order to 
comply with the laws of the United States, to have said animals 
trans-shipped by its own servants, acting in that behalf, however, as 
the agents of said plaintiff ; that an Act of Congress then in force and 
binding on both plaintiff and defendant, approved June 29, 1906, 
Chap. 3594, 35 Statutes at large, page 607, entitled ‘An Act to prevent 
cruelty to animals while in transit from one state or territory or 
District of Columbia into or through another state or territory or 
District of Columbia,’ prohibited the defendant from confining said 
animals. . . .for a period longer than twenty-eight consecutive hours, 
without unloading the same for rest, water and feeding, for a period 
of at least five consecutive hours. . . .that it became necessary, in 
order to comply with said statute, to unload, rest, water and feed 
said animals in the City of Buffalo, N. Y.; . . . that said animals did 
not, during transit, contract any disease of an infectious nature; that 
the loss to the plaintiff, if any, through the disease of said animals is 
a loss arising from the condition of the animals themselves, or result- 
ing from the nature or propensities of said animals, which risk of such 
losses was expressly assumed by the plaintiff, under his contract, and 
for which this defendant is not liable; that the liability of the de- 
fendant in any event is limited by the terms of plaintiff’s contract to 
the sum of $100, for the total loss of any one animal, and for any 
injury not amounting to total loss to such fractional part of the said 
sum of $100, as such actual loss bears to the market value of said 
animal as it would have been if delivered uninjured at destination; 
that plaintiff did not, within thirty days after the several losses or 
damages complained of. . . .give notice in writing to this defendart 
of his claim therefor, as required by Section 11 of plaintiff’s contract; 
that plaintiff did not, within six months thereafter, bring suit against 
the defendant therefor as required by Section 11 of plaintiff’s con- 
tract, by reason whereof plaintiff’s action is now forever barred, and 
such lapse of time has become conclusive evidence against the validity 
of plaintiff’s claim.” 
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The issue thus made was noticed for trial at the Somerset County 
Circuit and duly referred to William V. Steele, Esq., as referee, before 
whom testimony was taken and the cause heard. His findings are 
shown by his report bearing date April 2, 1914. Those findings are: 

“T find that the defendant was guilty of negligence in the care of 
the horses in question while in his custody and while they were in 
transit. 

“T find further that the limitation of the defendant to one hun- 
dred dollars each for the horses shipped to Frederick E. Ballentine, 
the plaintiff, contained in the express receipt, was not called to the 
shipper’s attention; and that the attention of Frank Kinney, to whom 
the receipt was delivered, was not called to this limited liability 
clause; and that, under the facts proven in the case, the burden of 
proof was placed upon the defendant to call to the attention of the 
said Frederick E, Ballentine this limited liability, and was not dis- 
charged, and that hence, the common law liability of the defendant 
as a common carrier prevails. 

“That I find for the plaintiff and against the defendant on all the 
issues.” 

The report contains a finding in favor of the plaintiff for 
$1,948.82, being for all loss based upon the full value of the horses, 
and all costs and expenses incident to their care and during their 
sickness. 

The shipping contract relied upon by the defendant is a double 
sheet containing four pages, printed, with the exception of spaces for 
date, name of shipper, name of consignee, name of place of destina- 
tion, number and kind of animals or birds, the value of each, the total 
charges for transportation, and the signatures of the agent of the 
company and the shipper. The first page is entitled “Instructions to 
Agents.” The title to the second and third pages is “United States 
Express Company limited liability live stock contract,’ It is dated 
March 16, 1911, at Chicago, (Stock Yards), Ill. The shipper is F. 
Ballentine; the consignee, F. Ballentine, and the destination of the 
shipment is Bernardsville, N. J. 

At the bottom of page one of the contract under column one, 
entitled “Number and kind of animals or birds,” there is entered in 
handwriting “3035 Arms car, 24 horses In.” Under column 2, en- 
titled “Value of each animal or bird declared by the shipper,” there 
is entered in handwriting the figures: 

“Dollars Cents 


100 00” 

_ Under column 5, entitled “Total charge on the shipment from 
shipping point to destination at the value declared herein by the 
shipper,” there appears in handwriting the figures: 

“Dollars Cents 


250 00” 
At the end of the contract on page 2 appears the signature of the 
agent of the express company, and directly thereunder and upon a 
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line over the printed words “Owner or duly authorized agent of the 
owner,” the name “Frank Ballentine,” and directly thereunder the 
name “John Kenney” or “John Kinney.” 

The fourth page is entitled “Attendants’ Contract.” At the bot- 
tom thereof, below the printed words “Signatures of attendants,” 
appears in handwriting the name “FI. E. Ballentine.” 

The plaintiff’s contention is that the “John Kenney” or “John 
Kinney” who signed the shipping contract as his agent, had no 
authority so to do, and considerable testimony was taken to show 
that he was a mere hanger-on about the stockyards at Chicago, and 
that his only employment bv the plaintiff was to assist in loading the 
horses upon the car, for which he was paid a fee of fifty cents. The 
“Attendants’ Agreement” was signed by the plaintiff. 

To the report of the referee the defendant filed exceptions and 
demanded a trial by jury, and, subsequently, by stipulation, the jury 
was waived and the cause tried by the Court without a jury. It is 
not necessary to set out herein the exceptions. They are amply 
sufficient to raise all the issues raised and urged by the original 
pleadings and the present trial has been conducted upon that theory. 

It was stipulated that the testimony and exhibits before the 
referee should be used and treated as the testimony in the present 
trial, and this was supplemented by proof of filing and posting tariff 
rates, etc. 

The first question requiring a finding and determination is: Is 
the plaintiff's contract of shipment the parol agreement which he 
alleges, or the printed and written Live Stock contract of March 16, 
1911, which the defendant insists upon? 

Being an interstate shipment this Court is controlled in its 
finding by the Federal Statutes and the precedents established by 
the Federal Supreme Court upon the subject. 

There was introduced by the defendant proof of filing with the 
Interstate Commerce Commission of schedules of tariff rates and 
rules of the defendant company and proof of posting two copies 
thereof, with all amendments and supplements thereto, “in the office 
and depot where the Express Company received its express matter 
for transportation,” at the stock-yards in the city of Chicago, III. 

Amongst the schedules so filed and posted is: “Official Express 
Classification, No. 20, F. G. Airy, Agent, I. C. C., No. 580, filed 
August 16, 1910, effective Oct. 1, 1910.” On page 8 thereof, paragraph 
g, appears the following: “Valuation charges on live animals, live 
birds or live stock.” The classification rates on live animals, live 
birds or live stock apply only when the declared value does not 
exceed the following: . 

“EROTOOD, FREMS OF BEMIGBs ooo occseccccsesvsceeses $100. each.” 

“When the value declared by the shipper exceeds that given 
above, an additional charge must be made on the excess value ac- 
cording to the following :” 

Then is set out a table or scale for fixing the higher rates based 
upon higher values. 

On page 9, Sec. 16, paragraph b, it is provided: “The charge 
on such a shipment (referring to carload lots) must be computed 
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according to the classification, but must not be less than the charge 
for a shipment of merchandise weighing 10,000 pounds.” 

Page 12, Sec. 14, provides: “The charge must be made on basis 
of 10,000 pounds per car, but the charge on less than a carload of 
animals in one shipment must not exceed the carload rate. One at- 
tendant will be carried free in car with the animals.” 

The total transportation charges, demanded of and paid by the 
plaintiff, were $250, as stated in the bill of lading or contract. It was 
a carload shipment. Upon the classification of value at one hundred 
dollars each, the rate as shown by the filed tariffs, from Chicago, 
Ill, to Bernardsville, N. J., is $2.50 per hundred pounds, making 
the carload charge based on 10,000 pounds, $250. 

The construction placed upon the Interstate Commerce Act by 
the United States Supreme Court in Adams Express Co. v. Croninger, 
226 U. S. 491; Kansas City Southern R. R. Co. v. Carl, 227 U. S. 639; 
Missouri K. & T. R. R. Co. v. Harriman, 227 U. S. 657; Great North- 
ern Railway v. O’Connor, 232 U. S. 703; Boston & Maine R. Co. 
v. Hooker, 34 Sup. Ct. Reporter 526; C. & A. Ry Co. v. Kirby, 225 
U. S. 155; and in the Courts of our own State in Int. Watch Co. v. 
D., L. & W. R. R. Co., 51 Vr. 553, affirmed 53 Vr. 528; and Spada 
v. P. R. R., 1 Gummere 187, no longer leaves room for doubt that the 
“Live Stock Contract,” being the contract insisted upon by the de- 
fendant, is the legal and only contract, and its terms are binding 
upon both the plaintiff as shipper and consignee, and on the de- 
fendant as carrier, and that remains true even though such con- 
tract was not signed by the shipper. To hold otherwise, and to give 
support to the alleged verbal contract contended for by the plaintiff, 
would amount to nothing short of an inexcusable disregard of the 
plain and most certain findings and constructions of the Federal 
Supreme Court in Adams Express Company v. Croninger, and other 
cases, supra. 

This being the contract between the parties and upon and under 
which a recovery must be had, if any can be, I am next directed 
to a condition or provision of limitation therein. Section 11 of the 
contract provides: 

“The shipper agrees that in no event shall the Express Company 
be liable for any loss or damage unless the shipper shall, within 
thirty days after such loss or damage accrues, give notice in writing 
of his claim therefore to the Express Company, and that any suit 
against the Express Company for recovery of loss or damage to the 
property herein specified shall be commenced within six months 
next after such loss or damave shall have accrued, or be forever 
barred, and should any suit be commenced against the Express 
Company after the expiration of the said six months, the lapse of 
time shall be taken as conclusive evidence against the validity of 
such claim, any statute of limitation to the contrary notwithstanding, 
and there shall be no waiver of the aforesaid time within which such 
claim shall be made, or within which suit shall be commenced, unless 
the Express Company expressly agrees in writing to waive same, 
and the shipper hereby so expressly stipulates and agrees.” 
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That such provisions are not unusual, and are not unreasonable, 
and are not prohibited by the Interstate Commerce Act, needs no 
comment, nor anything more than the mere mention of the fact that 
they have been repeatedly upheld. Southern Express Co. v. Cald- 
well, 88 U. S. 264; Missouri, Kansas & Texas Ry. Co. v. Harriman, 
227 U. S. 657; Re Bills of Lading, 29 I. C. C. Rep. 417; Clegg vy. 
St. L. & S. F. Ry. Co., 203 Fed. Rep. 971; Kidwell v. Oregon Short 
Line, 208 Fed. Rep. 1; Spada v. P. R. R., 1 Gummere 187. 

The assumption is, and the proofs are silent to any contrary 
contention, that the contract in question is a standard form, issued 
in compliance with the statute aforesaid and for the purpose of 
granting all shippers equal and the same privileges, and no more. 
Anything short of this would not be a compliance with, but a viola- 
tion of, the Act. 

Neither do I think that for one moment it may reasonably and 
successfully be contended that compliance with the Act would be met 
by incorporating in one contract such a limitation and omitting it 
from another, and it is with equal certainty as to correctness that 
I conclude that the defendant company cannot waive the provision 
as to one shipper and not as to all others. Discrimination of the 
rankest order would thereby become possible. The provisions of the 
Act can only be met and kept by exact and unvarying rules, receipts, 
regulations and contracts. 

This reasoning runs throughout the opinions in all the cases cited, 
supra. 
While the case of A. J. Phillips Co. v. Grand Trunk Western 
Railway Co., 35 Sup. Court Reporter 444, treats of an action to re- 
cover for excess charges, after a finding of the Interstate Commerce 
Commission, such suit being instituted after the period of limitation 
which was fixed by statute at two years, yet the reasoning and find- 
ings seem to be entirely applicable. Therein Mr. Justice Lamar says: 

“This will more distinctly appear by considering the require- 
ments of uniformity which, in this, as in so many other instances, 
must be borne in mind in construing the Commerce Act. The ob- 
ligation of the carrier to adhere to the legal rate, to refund only 
what is permitted by law, and to treat all shippers alike, would have 
made it illegal for the carriers, either by silence or express waiver 
to preserve to the Phillips Company a right of action which the 
statute required should be asserted within a fixed period; to have 
one period of limitation where the complaint is filed before the com- 
mission, and the varying periods of limitation of the different States, 
where a suit was brought in a Céurt of competent jurisdiction ; or to 
permit a railroad company to plead the statute of limitations as 
against some, and to waive it as against others, in violation of the 
terms of the Commerce Act, which forbids all devices by which such 
results may be accomplished. The prohibitions of the statute against 
unjust discrimination relate not only to inequality of charges and 
inequality of facilities, but also to the giving of preferences by means 
of consent, judgments or waivers of defenses open to the carrier.” 

~ In the case under consideration, the shipment was made March 
16, 1911, and arrived at Bernardsville March 18, 1911, and the un- 
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disputed testimony is that all of the thirteen horses affected, and 
which are the subject of this suit, had become sick within a week 
thereafter. 

Suit was commenced October 20, 1911. No written claim was 
ever filed with the defendant, and suit was not commenced within 
six months next after the loss or damage accrued. 

My conclusion and finding is that plaintiff cannot recover. This 
makes unnecessary a finding upon the question of negligence. 

Judgment should and may therefore be entered in favor of the 
defendant and against the plaintiff. 





IN RE RICHTER’S WILL. 


(Essex Orphans’ Court, January, 1916). 
Will Offered for Probate— Forgery Contention— Evidence. 


In the matter of the probate of a paper writing purporting to be 
the last will and testament of Samuel Richter, deceased. On caveat. 


Mr. Simon Hahn and Mr. William H. Osborne for Proponents. 
Mr. William Greenfield and Mr. Mathew J. Ready for Caveators. 


OSBORNE, J.: Samuel Richter came to America over a quarter 
of a century ago. Our earliest knowledge of him dates back some 
sixty years to the place of his birth in Janow, Austria, where the 
witness, David Arbeitel, knew him for some twenty years or more, 
when he (Arbeitel) came to America. Richter was married in Janow 
to one Blima Rosa, and apparently lived there with her for a time. 

The next we know of Richter he is in London, in the butter and 
eggs business, where he met one Lena Jacobowitz, a native of Kinska, 
Russian-Poland, who was employed in a restaurant there. This was 
about thirty years ago. She claims they were married, shortly after 
their meeting, by a Jewish Rabbi, and thereupon began to live to- 
gether as man and wife, and continued to so live together until he 
died. She is the principal beneficiary under the disputed will as 
Lena Richter. There is no corroboration of her statement that a 
marriage ceremony was performed, although there is ample evidence. 
that thereafter they lived together and were known as man and wife. 

After living in London about two years, Richter came to Amer- 
ica, and Lena Jacobowitz followed him shortly afterward. They con- 
tinued to live together here. He became a push-cart peddler. They 
moved from place to place and prospered. 


‘ Ls ss 


- 


: A very considerable part of the testimony was devoted to an 

$ 

: effort to prove that Richter and Lena Jacobowitz (or Jacobs, as she 

‘ was sometimes subsequently known) were engaged for many years 
in the business of running disorderly houses; she admits that such 

t ? . ; 

4 was the case, and that the bulk of the property of which Richter 

; died possessed was accumulated in this way. She had helped in the 
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business and they had saved money. They had used her name in 
conducting these places, because, as she puts it, “d did not want to 
spoil my husband’s name.” She testified that they had not been en- 
gaged in this business for thirteen or fourteen years before his death. 
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Lena Jacobs says the first she knew Richter had another wife 
living was about thirteen years ago, when Richter’s wife, Blima, 
came from Europe to America; that he then told her he had been 
divorced, and showed her a paper purporting to have been a di- 
vorce granted by a Rabbi in Russia, and that she later knew of a 
divorce being granted in this country. 

There was offered in evidence by the proponent and received 
without objection, a certified copy of a decree of divorce in the 
Supreme Court of the State of New York, King’s County, dated the 
14th day of February, 1902, between Blima Rosa Richter and Samuel 
Richter. 

Samuel Richter and Lena Jacobs continued to live together as 
man and wife, and to hold themselves out as such, after the decree 
as they had done before. From numerous exhibits offered in evi- 
dence it appears that they had bought and sold property and executed 
mortgages as man and wife. He died on the twenty-first day of Sep- 
tember, 1914. For some years before his death he had been living 
in retirement and apparent respectability with Lena Jacobs as man 
and wife upon the income from the property which they had ac- 
cumulated together in the preceding years. 

This presents an interesting question as to the marital status 
of the parties, similar to that determined by me In re Van Wickle 
(Essex County Surrogate’s office, March 19, 1913), where the authori- 
ties controlling such a situation are particularly referred to; it is 
not, however, necessary for me to pass upon that question in these 
proceedings. 

Richter was quite illiterate, being barely able to write his name. 

Up to this point the situation presents very little difficulty, as 
there is practically no dispute as to these facts, as will be apparent 
from an examination of the testimony. The real question in the case 
hinges upon the genuineness of a paper offered for probate as the 
last will and testament of Samuel Richter, dated the eleventh day 
of March, 1914, the authenticity of which is most strenuously denied. 

Lena Jacobs had a nephew living in New York, a young man 
attached to the clerk’s office of New York county, a graduate of the 
New York Law School, but not admitted to the Bar, who appears 
as the draftsman of the disputed will and as one of the witnesses. 
He testifies that the will was drawn by him under instructions 
from his uncle (Samuel Richter). About a year before he testified 
(which would have been January, 1914), he says his uncle had dis- 
cussed making a will with him, and told him his attorney, Mr. Feick, 
had just died; that the followingSMarch his uncle had met him and 
instructed him as to the provisions of a proposed will and suggested 
that he meet him at his (witness’s) sister’s house and execute it 
there; that his uncle came there by appointment on the day of the 
date of the will, and, in the presence of witnesses’s sister, Rose 
Bernstein, and her husband, Louis S. Bernstein, the will was executed. 

What transpired at that time was detailed with particularity by 
the witness when called to the stand by proponent. He said: 

*““We were sitting there in the dining-room and speaking of 
things in general, when he again referred to the fact that he con- 
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templated taking this trip to Sharon Springs on account of his rheu- 
matism, and then said in view of that fact he had instructed me to 
get up his will for him. He said this to my brother-in-law and sis- 
ter, and then he said to me, ‘Have you got the papers with you?’ 
I took out the will, showed it to him; I read it, and then went in 
detail over the legal phraseology, the wording of it, and it met with 
his approval. I then asked him whether he declared that to be his 
last will and testament, and he answered me in the affirmative. [ 
then asked him to sign the will at the end of the attestation clause. 
He did so. I then asked him if he wanted my brother-in-law and 
myself to act as witnesses, and I remember distinctly his answer 
was in the following words, ‘Why, certainly,’ he says, ‘that is exactly 
what I came here for.’ I then signed my name to the will as witness, 
and address, and had my brother-in-law do likewise, and then de- 
livered the will into his hands and he put it in his pocket, and he 
said he would have it put away for safe keeping. Before doing 
that, I also made a carbon copy of the will and I filled that out in 
my handwriting to correspond with the original will after it had been 
executed. J inserted in the blank spaces the date and names.” 

Louis S. Bernstein, the other subscribing witness, after testifying 
to the execution of the will, said that afterward he and his wife spoke 
of “different characteristics of the way of all of a sudden that he 
signed the will. ¥ 

The next scene is at the death-bed of Richter on the twenty-first 
of September, 1911, a little more than six months later. There were 
present Lena Jacobs (who was known as Mrs. Richter), Harry Silber, 
her nephew, Herman Simon, a justice of the peace, David Arbeitei, 
who had long been employed by Richter, and Dr. Edwin Steiner, 
Mr. Richter’s physician. The accounts of what took place there— 
of what deceased said in his last moments—vary to such a degree 
as to be irreconcilable. This may be due to the failure of some of 
the witnesses to recall the incidents of that tense moment accurately, 
or it may be due to a wilful and deliberate attempt to pervert the 
truth. In this situation I am constrained to accept the statement of 
the physician, Dr. Steiner, a gentleman of estimable reputation in 
this community, as being the most intelligent and disinterested, and 
whose serenity would be least likely to be disturbed by such a scene, 
and, therefore, the witness whose recollection would in all probability 
be the most accurate. He had been in attendance professionally upon 
Mr. Richter, and had informed Mrs. Richter (Lena Jacobs) that the 
end was near. He says he asked Richter if he wanted to say any- 
thing and if he wanted a lawyer; that Richter answered “Yes,” and 
thereupon Justice Simon was sent for, and, when he came, Richter 
said he wanted to “give a thousand dollars to Blimen and the rest to 
my Jidena.” It appeared that “Jidena” is Jewish-German, meaning 
“wife,” and, as we have already seen, Blima was the name of the 
woman whom he had married in Austria and subsequently divorced. 
Dr. Steiner is corroborated by Mrs. Richter and by Harry Silber, 
her nephew. 

Although Richter died on the 21st day of September, 1914, the 
disputed will was not found by Mrs. Richter (Lena Jacobs), ac- 
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cording to her testimony, until about October 3d, 1914, in a leather 
pocketbook behind some silverware in the safe. Considerable testi- 
mony was introduced tending to show that young Karp had made 
various inquiries and statements regarding another will having been 
executed by Richter. This evidence is not of a very satisfactory 
character and is denied by Karp, except that he says, upon learn- 
ing, after the death of Richter, that his aunt knew nothing of the 
existence of a will, he did make some inquiries of Justice Simon, 
thinking the deceased might have left the will in his care, or made 
a new one, revoking the old. 

The instrument in dispute, when found, disposed of the major 
part of the estate to “Lena Richter,” who was designated as the 
decedent’s wife and made residuary legatee. It also gave to his 
sister, Feige Gertner, $500 and to David Arbeitel $200. 

The circumstances surrounding the execution of the alleged will 
were subjected to a critical examination at the trial, and the signa- 
ture itself was microscopically examined and minutely analyzed by 
handwriting experts. 

These experts say the signature to this instrument is a forgery. 
One of them, August Hartkorn, characterizes it as a clumsy forgery, 
while another, John V. Haring, says it is a clever one. Expert David 
N. Carvalho insists that it is not the genuine handwriting of any 
person, and says it is a “simulated” signature. Hartkorn and Haring 
say it is not traced, but copied, while Carvalho points out that the 
decedent might have written his name on the will first in pencil and 
then lined it over with ink, and, if he did that, it is a “traced” signa- 
ture. In one part of his testimony Carvalho says the writer of the 
disputed signature suffers from some physical defect, while in an- 
other he asserts it to be the compact signature of someone whose 
nerves are all right. All agree, however, that it is a “built up” or 
retouched signature, and this can very readily be discerned under 
the microscope even by the non-expert eye. 

Carvalho says that the decedent was erratic in his handwriting. 
We know, and the experts point out, that he was illiterate, and there 
is some evidence that there were certain “standard” or admitted 
signatures submitted to the experts bearing indications of having 
been written first with pencil and then lined over with pen and ink. 

After it had been established by the testimony of the experts, 
and confirmed by a microscopic inspection of the signature, that it 
had in fact been “build up” or “retouched,” Abraham Karp was re- 
called to the stand for further cross-examination by the caveator, 
and he then testified, upon his attention having been directed to 
the matter, that the decedent “used his pencil to write his signature, 
and then go over it with a pen.” 

It is urged by the caveators that, being a resident of Newark, 
it was extremely unlikely that decedent would have gone to New 
York to have his will drawn and executed. But, in answer to that, 
we have the fact that he was a man of leisure, his attorney had 
died, and it may well have been that he had a considerable regard 
for arid confidence in this so-called nephew Karp, who was a young 
man of intelligence employed in the County Clerk’s office of New 
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York, a law student, and might have been considered by the decedent 
the very person to draw his will. There is at least nothing to in- 
dicate a contrary situation. 

It is pointed out that, if Richter’s will had already been drawn, 
it is extremely unlikely that he would have gone to Justice Simon 
a short time before his death, apparently for the purpose of making 
a new one, as the evidence indicates, and the question is asked, 
why should he have sent for Justice Simon as he lay dying? That 
question can be answered as favorably to the proponent as to the 
caveator. He may, of course, have desired to alter the existing 
will by making a new one or executing a codicil; in fact, this theory 
seems to be quite in keeping with the desire expressed upon his 
death-bed when he attempted to indicate that he wished the woman 
to whom he had been married and divorced to receive from his estate 
$1,000. We have no way of knowing what may have prompted this 
apparent desire on his part, but I cannot say. that this wish was in- 
consistent with the fact that he may have already made a will. It 
will be observed, if the version of the death-bed scene given by Dr. 
Steiner and adopted by me is the true one, that the language at- 
tributed to Richter in itself imported a distinction between “Blima,” 
who was his former wife, and “Jidena,” by whom he must undoubted- 
ly have meant Lena Jacobs, the woman whom he had lived with and 
treated as his wife for so many years. This attempted death-bed 
disposition is not necessarily inconsistent with the provisions of the 
will, but, on the contrary, while differing in detail, possibly through 
its interruption by the hand of death, tends rather to confirm it. 

It is observed that, although the testator’s safe was opened on the 
day of his death, no will was found, and that Karp’s inquiries of 
Simon and others might indicate that none was in fact in existence 
at that time. As I have already indicated, Karp’s explanation is 
that, knowing there was a will, he desired to ascertain whether any 
codicil or later will existed. The will in dispute was found several 
days after the funeral, and some testimony was offered tending to 
show that Lena Jacobs had made various contradictory statements 
in relation to its finding, but this testimony is not of a very con- 
vincing character. 

Probably more serious than any other single circumstance is 
the fact that neither Karp, Louis Bernstein or Mrs. Bernstein recol- 
lected, on their direct examination, the very unusual circumstance 
that the testator wrote his signature in pencil before “painting” it 
over in ink. And it was not until this unusual circumstance was 
pointed out by the handwriting experts that Karp’s memory was 
sufficiently refreshed to recall it. This was on cross-examination by 
caveator’s counsel. It is possible, of course, that one could over- 
look such a matter, or that one or the other of these witnesses would 
have recalled it had it been brought to their attention. I cannot 
but feel, however, that their failure to testify to the incident on their 
direct examination is a very suspicious circumstance, although not 
sufficient to convince me that the signature is forged and, as a con- 
sequence, to justify the rejecting of the will. Richter was an ignorant 
man; it was quite common for him to sign his name with pencil, 
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even when endorsing checks; making his signature was apparently 
a laborious process, and there is some testimony in the case to the 
effect that he had, on at least one other known occasion, drawn his 
signature in ink after writing it in pencil. 

Although Carvalho at first said Richter could not have written 
the disputed signature, yet, later on, when asked whether it was not 
a fact that deceased wrote his name first and then lined it over with 
ink, he answered, that “it might have been.” I cannot reconcile the 
conflicting testimony of this witness. 

Notwithstanding the many alleged differences, peculiarities and 
abnormalities alleged to exist in the disputed signature and pointed 
out by the learned experts, I am impressed with the strong similarity 
of the disputed signature to the admitted signatures. I have no doubt 
that, with like industry, numerous irreconcilable characteristics might 
be found in the signature of any one in the situation of the deceased. 
It is true that the testimony of handwriting experts is admissible, 
and also that it is of value in pointing out that which might other- 
wise escape the observation of the Court (Gordon’s Case, 50 N. J. 
Eq., P. 397) but, as was said by the Ordinary in the case of Wright 
v. Flynn, 69 N. J. Eq. 753, a case very similar to the one at bar: 
“The mere opinions of expert witnesses of handwriting, while ad- 
missible in evidence, and to be considered by the Court, ought not 
to be permitted to overcome the positive testimony of unimpeached 
witnesses.” 

A motive for the alleged forgery was undoubtedly present and 
the opportunity ample. The subscribing witnesses had no direct 
interest in the estate, although Karp’s aunt, Lena Richter, was vitally 
interested in it. Most of the property was in the name of the de- 
ceased ; some of it was in the joint names of herself and the deceased. 
In view of her uncertain marital status, she might have had con- 
siderable difficulty in establishing her right to this property as his 
wife. This testamentary devise would have smoothed out all of 
these obstacles. 

“Fraud should not be inferred, because we see it was possible 
or even rather probable; but it should be shown by positive proof, 
or circumstances of such force as not to permit of serious doubt.” 
In Re Will of Henry Vanderveer, 20 N. J. Eq. 463; 21 N. J. Eq. 561. 
It should be established by a fair ‘preponderance of the proof. Stout- 
enburgh v. Hopkins, 43 N. J. Eq. at p. 593; affirmed 45 N. J. Eq. 890. 

It is a natural will; it bears no indication of being an inofficious 
will, but is, on the contrary, such a will as, from the history of the 
life of the testator, he would be quite likely to make, recognizing, as 
it does, the moral claims upon him by the woman with whom he 
lived for many years, who had helped him accumulate his prop- 
erty and whom he had treated as his wife. In Re Wilford’s Will, 
51 Atl. Rep. 501. The mere existence of the unlawful and immoral 
relations between them raises no presumption against the instrument. 
Arnault v. Arnault, 52 N. J. Eq. 801. 

After considering all of the evidence in the case, I have reached 
the conclusion that the evidence is insufficient to justify me in finding 
that the writing in question is a forgery. The charge is a serious 
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one and the evidence should be of a convincing character before 
such a conclusion is reached. The attestation clause is prima facie 
evidence of the facts stated in it, Allaire v. Allaire, 37 N. J. Law 312. 
This is supported by the positive statements of the subscribing 
witnesses. 

The general rule is that the party alleging fraud must prove 
it either directly or by establishing such circumstances as will war- 
rant a presumption against the instrument. Kise v. Heath, 33 N. J. 
Eq. 239; Dumont v. Dumont, 46 N. J. Eq. 2238; Salter v. Ely, 56 
N. J. Eq. 357, affirmed 58 N. J. Eq. 581; Schuchhardt v. Schuchhardt, 
62 N. J. Eq. 710; Barkman v. Richards, 63 N. J. Eq. 211; In Re 
Davis, 73 N. J. Eq. 617; In Re Johnson’s Will, 80 N. J. Eq. 525. 

I am therefore of the opinion that the writing in question should 
be admitted to probate as the last will and testament of Samuel 
Richter, deceased. A decree will be signed accordingly. 
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(N. J. Supreme Court, Heard at Chambers, February 8, 1916). 
Surrogate Setting Aside Probate of Will After Statutory Period for Appeal—Jurisdiction. 
Case of Arthur B. Mellor, et als., executors of William B. Mellor, 


deceased, Plaintiffs in certiorari, against Joseph Kaighn, Defendant in 
certiorari. Argued before Mr. Justice Garrison under Section 5 of 


Certiorari Act. 

The last will and testament of William B. Mellor, deceased, was 
duly admitted to probate by the Surrogate of Camden County, in 
October, 1914. More than a year afterwards an earlier will was dis- 
covered wherein one Joseph Kaighn was named as executor. Mr. 
Kaighn presented a petition to the Surrogate of Camden County al- 
leging that at the time of the execution of the latest will the testator 
was of unsound mind and lacking in testamentary capacity. He also 
charged that such condition was known to the subscribing witnesses 
of the later will and that they had perpetrated a fraud on the Surrogate 
in procuring the admission to probate of a will which they knew was 
executed by the testator at a time when he was insane. The executors 
of the will admitted to probate filed a special appearance and an 
answer denying the jurisdiction of the Surrogate. The Surrogate, 
upon application, struck out the answer and special appearance, and 
thereupon his order was reviewed by certiorari. 

Messrs. Wilson & Carr for Plaintiffs in certiorari. 

Messrs. Stackhouse & Kramer for Defendant in certiorari. 


GARRISON, J.: The surrogate, by his order striking out the 
answer to the petition, assumes jurisdiction to set aside the probate of 
a will after the statutory period of appeal has passed if ‘he shall de- 
termine that the testator was without testamentary capacity, and that 
such fact, although known to the attesting witnesses, was fraudulently 
concealed when the will was admitted to probate. 

If such fraudulent concealment be proved to the satisfaction of the 
Surrogate he would still, as a probate officer, be confronted, on the 
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question of capacity, with “a dispute respecting the existence of the 
will,” with respect to which his only function would be to cite the dis- 
putants to appear in the Orphans’ Court, unless it is held that, by 
indirection, the surrogate is clothed with a power that is expressly 
denied him by statute. Moreover, in passing upon the question of 
fraudulent concealment, he must necessarily pass upon the thing con- 
cealed, viz., insanity or incapacity of the testator, which is the very 
matter of dispute as to the existence of the will, with respect to which 
the statutory mandate is that “he shall not act in the premises.” This 
he must decide against the proponents before it can come up as a 
dispute respecting the existence of the will he has probated, and when 
it does so come up he is powerless to decide it, but can only cite the 
persons interested to the Orphans’ Court to appeal out of time from 
the original probate. The net result, therefore, of the inquiry, as to 
the alleged fraud upon the surrogate, is merely to alter and increase 
the statutory right of persons interested to take an appeal from the 
probate of the will, a matter that has not been left to judicial discretion, 
or to be brought about by judicial interference either by the surro- 
gate or by this Court. If this is not so, there is no time at which an 
estate vesting upon the probate of a will may not be exposed to an 
attack upon this fundamental ground. To prevent this is the object of 
the statutory provision as to appeal, the period of which rests wholly 
in legislative discretion. 

Nothing can be gained by the action the surrogate is assuming 
jurisdiction to take, excepting it be to demonstrate its futility to over- 
ride the limitations of his authority, or to create by indirection a differ- 
ent statute of appeal. The order brought up by this will must be set 
aside as a step in the exercise of a jurisdiction that does not exist. 





FOUNTONA v- AMERICAN RUBBER MFG. CO. OF N. J. 
(Mercer Common Pleas, January, 1916). 
Workmen’s Compensation— Fingers Crushed—Contention That Injuries are Equivalent 
to Loss of Hand. 
Case of Angelo Fountona, Petitioner, against American Rubber 
Manufacturing Company of New Jersey, Respondent. 


Mr. Henry H. Wittstein for Petitioner. 
Messrs. James and Malcolm G. Buchanan for Respondent. 


MARSHALL, J.: This is a proceeding brought by Angelo 
Fountona against the American Rubber Manufacturing Company of 
New Jersey, under the Workmen’s* Compensation Act, P. L. 1911, 
p. 134, and the amendments and supplements thereto. 

The respondent by its answer admits that the petitioner was in 
its employ as a laborer, and that his duties were to feed reclaimed 
rubber into a shoddy machine, for which he received a weekly wage 
of ten dollars. The respondent further admits that on the 17th day 
of August, 1915, the petitioner, while in its employ, met with an ac- 
cident arising out of and in the course of his employment, whereby 
the fingers of his right hand became wedged in the moving parts of 
the shoddy machine, which he was then operating, and the evidence 
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showed that all the fingers of the right hand were thereby crushed 
and lacerated to such an extent as to greatly impair their usefulness. 

The only question for the Court to determine upon this phase of 
the case is the extent of petitioner’s injuries and the amount of com- 
pensation to which he is entitled by reason thereof. It is contended, 
on the part of the petitioner, that the injuries received are equivalent 
to the loss of the hand, and that compensation should be awarded 
upon that basis. From an inspection of the injured member and the 
testimony of the physician, the Court is unable to reach that con- 
clusion. All the fingers of petitioner’s right hand have been badly 
injured and their usefulness permanently impaired, but the thumb 
appears to have sustained no permanent injury and is capable of all 
the ordinary functions. 

By sub section (c) of paragraph 11, which contains a schedule 
of compensation for disability partial in character but permanent in 
quality, it is provided that, for the loss of a thumb, the compensa- 
tion shall be fifty per centum of daily wages during sixty weeks, 
and for the loss of a first finger, commonly called index finger, fifty 
per centum of daily wages during thirty-five weeks, and a decreasing 
amount for each of the remaining three fingers. 

In view of this plain declaration of legislative intent, the Court 
must conclude that compensation for the permanent disability must 
be based upon the injuries to the fingers. 

I find that the usefulness of the index finger has been impaired 
to the extent of ninety per cent.; the second and third fingers are 
practically functionless, and the usefulness of each impaired to the 
amount of ninety-five per cent., while the usefulness of the little finger 
is impaired to the extent of approximately eighty-seven and one-half 
per cent. 

Petitioner is entitled to compensation for injuries producing 
temporary disability, under Paragraph 11, sub section (a) in the sum 
of five dollars per week for a period of eight weeks. He is also en- 
titled to compensation under sub section (c), for disability partial in 
character but permanent in quality, in the sum of five dollars per 
week for the following injuries: 

Ninety per cent. of the use of the first finger, thirty-one and one- 
half weeks; ninety-five per cent of use of second finger twenty-eight — 
and one-half weeks ; ninety-five per cent. of use of third finger nineteen 
weeks ; and eighty-seven and one-half per cent. of use of little finger 
thirteen weeks; making a total period of one hundred weeks, begin- 
ning two weeks after the accident. Medical services and expenses 
during the first two weeks after the accident have already been paid 
by the respondent. Judgment should therefore be entered in favor 
of the petitioner, in accordance with the foregoing findings, together 
with costs, crediting the amount of weekly payments heretofore made. 

Petitioner asks that the compensation allowed be commuted and 
paid in a lump sum, in order that he may return to his native home 
in Italy to reside with his father and mother, now living in the city 
of Rome, and, from all the facts and circumstances, it appears that 
such commutation will be for his best interest. 

Commutation will therefore be ordered, the amount of the judg- 
ment to be discounted at five per centum simple interest. 




















CHANCERY RULE AMENDED. 


On January 10, Rule 204a was 
amended by the Chancellor so as 
to read as follows: 

“Applications for writs of habeas 
corpus to be issued out of the 
Court of Chancery which, when 
awarded, shall be endorsed with an 
allocatur as follows, or substan- 
tially as follows: ‘This writ is al- 
lowed: Let it be sealed.” The 
same to be signed by the Vice- 
Chancellor, who, in an appropriate 
order, shall advise awarding the 
vrit. All such writs shall command 
the production of the body ‘before 
the Chancellor (or such Vice- 
Chancellor as may sit for him),’ 
and, if the Chancellor shall not be 
sitting at the time and place ap- 
pointed therein, the hearing on the 
petition, writ and return shall be 
had before such Vice-Chancellor 
as may sit for him; and, if the 
Vice-Chancellor who shall have 
signed the allocatur shall be sit- 
ting, such hearing shall be had 
before him.” 

In the promulgation of the Rule 
it is stated that the amendment is 
in conformity to views expressed 
by the Chancellor In re Frank 
Thompson, a prisoner, etc., and 
Clerk McAdams adds the informa- 
tion that in order to facilitate the 
oractice on application for writs of 
habeas corpus and ne exeat blank 
orders for their issuance and blank 
writs have been lodged with the 
various Vice-Chancellors. 





RESIGNATION OF THE SECRETARY 
OF WAR. 


The Secretary of War, Hon. 
Lindley M. Garrison, New Jersey’s 
member of the Cabinet at Wash- 
ington, resigned on February 10, 
owing to strong differences in 
views between him and the Presi- 
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dent, especially on the matter of 
“National Preparedness” and the 
Philippine question. Probably 
there was also a divergence of 
views on the Mexican question, but 
the two former matters were those 
upon which stress was made in the 
letters passing between them. The 
withdrawal was entirely honorable 
on the part of Mr. Garrison. 
Most newspapers and most people 
do not see how he could have 
done otherwise. Mr. Garrison was 
an active and influential Vice- 
Chancellor of this State before his 
appointment, and is now about to 
resume the practice of law, 
whether in New Jersey or in New 
York City has not been stated. 





SOME NEW COURT RULE™. 


The new rules of the Prerogative 
Court, and also of the Orphans’ 
Courts of New Jersey, have just 
been printed. These rules as 
printed are to be in force on anu 
after April first; they were pro- 
mulgated December first, last. 
The Prerogative Court Rules now 
number sixty-eight, and the Or- 
phans’ Court Rules _ fifty-one, 
whereas, heretofore, the Preroga- 
tive Court Rules numbered sixteen 
and the Orphans’ Court twenty- 
Six. 

The importance of these new 
rules to all members of the Bar 
need scarcely be emphasized. 





\ 
BUDSON COUNTY BAR ASSOCIATION 


On February 5 the Hudson 
County Bar Association held its 
annual banquet at the Hotel Astor, 
New York City. Mr. Max T. 
Rosenberg, of Jersey City, was 
toastmaster. Speeches were made 
by Henry D. Estabrook, of New 
York, on “The Constitution Be- 
tween Friends;” Circuit Judge 
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William H. Speer, of Jersey City, 
on “Thoughts on the Judiciary ;” 
former Attorney-General Robert 
H. McCarter on “Old Land- 
marks,’ ’and United States Sena- 
tor J. Hamilton Lewis on “The 
Lawyer as Guardian of Our In- 
ternational Honor.” 

Letters of regret were read from 
Chancellor Robert Walker, Vice- 
Chancellors Vivian M. Lewis and 
Eugene Stevenson and Chief Jus- 
tice William S. Gummere. Gover- 
nor Fielder came in later. Judge 
George G. Tennant, of Hudson 
county, was loudly cheered when 
the toastmaster spoke in praise of 
him and deprecated the recent at- 
tempt to impeach him. He made a 
brief speech of thanks for the re- 
ception given him by the diners. 

Mr. McCarter said that in olden 
times defeated citizens would go to 
the nearest tavern and “damn the 
Courts ;” now they go to the Leg- 
islature and try to impeach the 
Judges. Mr. McCarter took issue 
with Baron Reading, Lord Chief 
Justice of England, over the lat- 
ter’s statement that in England 
the Courts are now abandoning 
precedent and determining causes 
as they think they ought to be de- 
cided regardless of precedent. The 
speaker said this was highly dan 
gerous. He also paid a warm 
tribute to the late Vice-Chancellor 
John R. Emery, and the diners 
drank a silent toast to the latter’s 
memory. 

Senator Lewis’s speech was a re- 
view of the international situation 
and the duty of lawyers to con- 
serve the honor of the nation. He 
made an eloquent plea for national 
preparedness and was loudly ap- 
plauded. 

At the speaker’s table, besides 
the toastmaster and the speakers 
named, were Justices Francis J. 
Swayze, James F. Minturn an‘ 
Samuel Kalisch, Vice-Chancellors 


John Backes and John Griffin, 
Judges Ernest J. Heppenheimer 
and Walter P. Gardner, of the 
Court of Errors and Appeals; 
County Judge Mark A. Sullivan 
and Circuit Judge Luther A. 
Campbell. 





DEATH OF MR. TIERNEY. 


Mr. Harold Tierney, of Engle- 
wood, who was admitted to the 
New Jersey Bar as attorney at the 
February Term, 1913, met his 
death on January 23 in an automo- 
bile accident. He was in company 
with friends who were driving 
from Nyack to Englewood, when, 
in the vicinity of Cloister, the ma- 
chine swerved from the road and 
went into a ditch. The head of 


Mr. Tierney was driven through 
the glass light of the door and was 
crushed by impact with a telegraph 
pole, which killed him instantly. 
It is supposed the chauffeur was 


asleep, as it was six o’clock in the 
morning, and he had been out all 
night. 

Mr. Tierney ran last Faii as a 
candidate for the Assembly on the 
Democratic ticket. He was a son 
of Mr. William Tierney, formerly 
a superintendent in the New York 
Custom House, and was twenty- 
eight years old. He is survived 
by a widow. 





INJURY TO MR. TURNER. 


Mr. Joseph M. Turner, a well- 
known lawyer of Asbury Park, 
where he has practiced for the past 
seven years, and who recently 
formed a_ partnership with his 
uncle, Mr. Benjamin B. Smith, 
under the firm name of Smith & 
Turner, had his skull fractured by 
falling down a freight elevator 
shaft in the Pennsylvania Railroai 
terminal at Jersey City, on January 
29. None of the employés at the 
Pennsylvania terminal had any 
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idea how the accident happened, as 
the shaft is protected automatical- 
ly by a safety fence, which sur- 
rounds it when the elevator is at 
the bottom of the well. 

It was near train time when Mr. 
Turner left the ferry and inquir- 
ing how to get upstairs from one 
of the employés he was told to 
take the elevator ahead of him 
which turned out to be a freight 
elevator, open on all sides and 
with no one attending to it. When 
the elevator had gone up about 
7 or 8 feet, Mr. Turner understood 
the attendant to say, “Alright,” 
and he stepped off. Owing to his 
bad eye sight he did not discover 
his mistake and fell on the wooden 
floor below where the trucks 
drive, striking on his right side 
and head. He was immediately 
picked up and an ambulance 
called and removed to the hos- 
pital. 

It was for sometime feared by 
the surgeon in charge of the hos- 
pital that Mr. Turner had frac- 
tured his skull, but by an X-ray 
examination, which was taken 
later under the direction of Dr. 
Gordan Dickenson it was dis- 
covered that this was a mistake 
and that Mr. Turner had not suf- 
fered any serious injury. 

Mr. Turner was the Democratic 
candidate for the Assembly three 
years ago, and was defeated by 
only forty-seven votes. In order 
to recuperate from his injuries, he 
is now spending a short period of 
rest in Florida. 





RECENT APPOINTMENTS. 


Among the nominations sent to 
the State Senate by Governor 
Fielder since our last issue, are the 
following : 


State Banking and Insurance 
Commissioner, George M. La- 
Monte, reappointed. 

Judge of the Middlesex Common 
Pleas, Peter F. Daly, reappointed. 

Judge of the Sussex Common 
Pleas, Allen R. Shay, reappointed. 

Judge of the Salem Common 
Pleas, Edward C. Waddington, re- 
appointed. 

Judge of the Essex Common 
Pleas, William P. Martin, reap- 
pointed. 

Judge of the Orange District 
Court, Daniel A. Dugan, reap- 
pointed. 

Prosecutor of the Pleas of Cape 
May county, James R. Carrow. 

Member of the Palisades Inter- 
state Commission, Richard V. 
Lindabury. 





JURY COMMISSIONERS. 


On February 11, Chancellor 
Walker announced the appoint- 
ment of the Jury Commissioners 
for the twenty-one counties of the 
State, in accordance with the pro- 
visions of the 1913 law. With the 
exception of Wilmer A. Cadmus, 
who was named to succeed Thomas 
F. Morgan, of Passaic county, all 
the Commissioners were reap- 
pointed. 





SOME STATE NOTES. 


Dr. Calvin N. Kendall has been 
reappointed State Commissioner 
of Education by the Governor. 

Mr. George W. W. Porter, of 
Newark, was appointed, on Janu- 


‘ry 31, Referee in Bankruptcy for 


Essex county, to succeed Mr, Ed- 
win G. Adams, whose resignation 
as Referee will take effect April 1. 
The appointment was made _ by 
Judges Rellstab and Haight, of the 
U. S. District Court. Mr. Porter 
has been a practitioner for over 
twenty-seven years past. 
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